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(1) There is not a reasonable expecta-
tion that at least two eligible and re-
sponsible 8(a) firms will submit offers
at a fair market price; or

(2) SBA accepts the requirement on
behalf of a concern owned by an Indian
tribe or an Alaska Native Corporation.

(c) A proposed 8(a) requirement with
an estimated value exceeding the appli-
cable competitive threshold amount
shall not be divided into several re-
quirements for lesser amounts in order
to use 8(a) sole source procedures for
award to a single firm.

(d) The SBA Associate Administrator
for 8(a) Business Development (AA/
8(a)BD) may approve an agency request
for a competitive 8(a) award below the
competitive thresholds. Such requests
will be approved only on a limited basis
and will be primarily granted where
technical competitions are appropriate
or where a large number of responsible
8(a) firms are available for competi-
tion. In determining whether a request
to compete below the threshold will be
approved, the AA/8(a)BD will, in part,
consider the extent to which the re-
questing agency is supporting the 8(a)
Program on a noncompetitive basis.
The agency may include recommenda-
tions for competition below the thresh-
old in the offering letter or by separate
correspondence to the AA/8(a)BD.

[54 FR 46005, Oct. 31, 1989, as amended at 61
FR 67421, Dec. 20, 1996; 64 FR 32744, June 17,
1999; 66 FR 46056, July 26, 2000; 68 FR 4051,
Jan. 27, 2003; 69 FR 8314, Feb. 23, 2004; 71 FR
57367, Sept. 28, 2006; 75 FR 53133, Aug. 30, 2010]

19.805-2 Procedures.

(a) Offers shall be solicited from
those sources identified in accordance
with 19.804-3.

(b) The SBA will determine the eligi-
bility of the firms for award of the con-
tract. Eligibility will be determined by
the SBA as of the time of submission of
initial offers which include price. Eligi-
bility is based on Section 8(a) Program
criteria.

(1) In sealed bid acquisitions, upon
receipt of offers, the contracting offi-
cer will provide the SBA a copy of the
solicitation, the estimated fair market
price, and a list of offerors ranked in
the order of their standing for award
(i.e., first low, second low, etc.) with
the total evaluated price for each offer,

19.806

differentiating between basic require-
ments and any options. The SBA will
consider the eligibility of the first low
offeror. If the first low offeror is not
determined to be eligible, the SBA will
consider the eligibility of the next low
offeror until an eligible offeror is iden-
tified. The SBA will determine the eli-
gibility of the firms and advise the con-
tracting officer within 5 working days
after its receipt of the list of bidders.
Once eligibility has been established by
the SBA, the successful offeror will be
determined by the contracting activity
in accordance with normal contracting
procedures.

(2) In negotiated acquisition, the
SBA will determine eligibility when
the successful offeror has been estab-
lished by the agency and the contract
transmitted for signature unless a re-
ferral has been made under 19.809, in
which case the SBA will determine eli-
gibility at that point.

(c) In any case in which a firm is de-
termined to be ineligible, the SBA will
notify the firm of that determination.

(d) The eligibility of an 8(a) firm for
a competitive 8(a) award may not be
challenged or protested by another 8(a)
firm or any other party as part of a so-
licitation or proposed contract award.
Any party with information concerning
the eligibility of an 8(a) firm to con-
tinue participation in the 8(a) Program
may submit such information to the
SBA in accordance with 13 CFR 124.517.

[64 FR 46005, Oct. 31, 1989, as amended at 61
FR 67421, Dec. 20, 1996; 64 FR 32745, June 17,
1999]

19.806 Pricing the 8(a) contract.

(a) The contracting officer shall price
the 8(a) contract in accordance with
subpart 15.4. If required by subpart 15.4,
the SBA shall obtain certified cost or
pricing data from the 8(a) contractor.
If the SBA requests audit assistance to
determine the proposed price to be fair
and reasonable in a sole source acquisi-
tion, the contracting activity shall fur-
nish it to the extent it is available.

(b) An 8(a) contract, sole source or
competitive, may not be awarded if the
price of the contract results in a cost
to the contracting agency which ex-
ceeds a fair market price.

(c) If requested by the SBA, the con-
tracting officer shall make available
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19.807

the data used to estimate the fair mar-
ket price within 10 working days.

(d) The negotiated contract price and
the estimated fair market price are
subject to the concurrence of the SBA.
In the event of a disagreement between
the contracting officer and the SBA,
the SBA may appeal in accordance
with 19.810.

[64 FR 46005, Oct. 31, 1989, as amended at 62
FR 51270, Sept. 30, 1997; 64 FR 32745, 32748,
June 17, 1999; 75 FR 53149, Aug. 30, 2010]

19.807 Estimating the
price.

(a) The contracting officer shall esti-
mate the fair market price of the work
to be performed by the 8(a) contractor.

(b) In estimating the fair market
price for an acquisition other than
those covered in paragraph (c) of this
section, the contracting officer shall
use cost or price analysis and consider
commercial prices for similar products
and services, available in-house cost
estimates, data (including certified
cost or pricing data) submitted by the
SBA or the 8(a) contractor, and data
obtained from any other Government
agency.

(c) In estimating a fair market price
for a repeat purchase, the contracting
officer shall consider recent award
prices for the same items or work if
there is comparability in quantities,
conditions, terms, and performance
times. The estimated price should be
adjusted to reflect differences in speci-
fications, plans, transportation costs,
packaging and packing costs, and other
circumstances. Price indices may be
used as guides to determine the
changes in labor and material costs.
Comparison of commercial prices for
similar items may also be used.

[54 FR 46005, Oct. 31, 1989, as amended at 75
FR 53149, Aug. 30, 2010]

fair market

19.808 Contract negotiation.

19.808-1 Sole source.

(a) The SBA is responsible for initi-
ating negotiations with the agency
within the time established by the
agency. If the SBA does not initiate ne-
gotiations within the agreed time and
the agency cannot allow additional
time, the agency may, after notifying
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the SBA, proceed with the acquisition
from other sources.

(b) The SBA should participate,
whenever practicable, in negotiating
the contracting terms. When mutually
agreeable, the SBA may authorize the
contracting activity to negotiate di-
rectly with the 8(a) contractor. Wheth-
er or not direct negotiations take
place, the SBA is responsible for ap-
proving the resulting contract before
award.

[564 FR 46005, Oct. 31, 1989, as amended at 55
FR 3883, Feb. 5, 1990; 56 FR 55378, Oct. 25, 1991;
61 FR 67421, Dec. 20, 1996]

19.808-2 Competitive.

In competitive 8(a) acquisitions sub-
ject to part 15, the contracting officer
conducts negotiations directly with the
competing 8(a) firms. Conducting com-
petitive negotiations among 8(a) firms
prior to SBA’s formal acceptance of the
acquisition for the 8(a) Program may
be grounds for SBA’s not accepting the
acquisition for the 8(a) Program.

[64 FR 32745, June 17, 1999]

19.809 Preaward considerations.

The contracting officer should re-
quest a preaward survey of the 8(a)
contractor whenever considered useful.
If the results of the preaward survey or
other information available to the con-
tracting officer raise substantial doubt
as to the firm’s ability to perform, the
contracting officer must refer the mat-
ter to SBA for Certificate of Com-
petency consideration under subpart
19.6.

[64 FR 32745, June 17, 1999]

19.810 SBA appeals.

(a) The SBA Administrator may sub-
mit the following matters for deter-
mination to the agency head if the
SBA and the contracting officer fail to
agree on them:

(1) The decision not to make a par-
ticular acquisition available for award
under the 8(a) Program.

(2) A contracting officer’s decision to
reject a specific 8(a) firm for award of
an 8(a) contract after SBA’s acceptance
of the requirement for the 8(a) Pro-
gram.
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